


FOREWORD

This booklet eontcins the Marriage Law of the
Feoople’s Republic of China which came info force on
May 1, 1950, and alse two explanatory articles by the
Vice-President of the Supreme People’s Court and
the Viee-Chairman of the All-China Democratic
Women's Federation. ‘

The adoption of this Law represents a further
step taken by the Chinese people in uprooting China’s
centuries-old feudal system. Its importance in this.
respect is comparable to the great agrarian reform
now being earried out in China. As the agrarian
reform sets free hundreds of millions of landless and
land-hungry peasants from oppression by the feudal
landlords, so the Marriage Law marks the emancipo-
ton of the Chinese women from the feudal marriage
system under which they were utierly bereft of any -
rights. ‘ '

The new Law brings to an end the erbitrary and
compulsory feudal marriage system under which both
men ond women had no free choice of marriage
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partners, these being chosen for them by their
parents—a proctice whick led to ihe widespread pre-
valenee of child-marriage.

 Polygamy in the case of men was openly con-
nived at and while divorce was possible on the applica-
tion of husbands it was made practically impossible
for women. -

The old feudal family trediticns similarly render-
ed it out of the gquestion for ¢ widow lo re-marry.
Many yoimg widows met deeth ai the kands of their
“own brothers or parents whose concern for the family

“reputation” was greafer thow thet for their own -

kinswomen who ventured to re-viarry.

China’s new Marriage Lew paves the way for ¢
wholcsome mnew system based on “free choice . of

partners, on monogemy, on equal rights for botk sexes,

and on the protection of the lejitimaie interests of
~women ond children.” Love and mutucl respect and
nothing else is regarded as the ¢nly tie which holds ¢
man end a woman in matrimonicl relationship.

It is not only the Chinese women who benefii
from the new Low but the who'e communily ond iis
provisions are framed in such ¢ way as fo ensure
special care for the legal and oib.er vights of childrer.

Infinite care was taken v drofiing ithe wnew
marriage regulations. Nearly oightcen wmonths was
spent in nvestigating local marricge cusioms in
different paris of Ching end in sounding out the views
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and .ogqinions of both inen and wonien, as well as ¥
,f::;aakz'i@g.a comparative study of the mc;rriage laws W
iiaze Sm_;@ei Union and the New Democracies. As wi;Z
;;azzvfi?f lows of the Poople’s Republic of Ching these
FSULONS were drawn up only after o full de

rrocess of study and analysis of
volved,

MoCraite
the problems n-

y Hl; t was quite natural therefore that the publication
o0 the mew Law met with on instant and wide

weicome, although it s recognised that it

h - . will require
some considerable period of education ong  actual

oBeration of the Low in its many aspects before it will

52 possible to completels 73
7 oS Y eredicat
citttude towards women, ‘ ¢ fhe old fondar

' 5Z.’ﬁzere can be %o doubi, kowever, that the new
”mmzage relations that wiil arise on the basis ;f tuh:t{s/
;fw w_ul. do much to foster the butlding of o he :
er and happier : ; ' "
Rret time in Ching's long nistory, will vloy o full

¢ equal pertners with theip men-folk. - o
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THE MARRIAGE LAW

OF THE

PEOPLE’'S REPUBLIC OF CHINA.*

CHAFPTER ONE

GENERAL PRINCIPLES

 Article 1.

The arbitrary and compulsory feudal marriage V

system, which is based on the superiority of man over

* Promulgated by the Central People’s Government on

May 1, 1950.



woman and which ignores the children’s imteresis
shall be abolished.

- The New Democratic marriage system, which is
based on free choice of pariners, on monogamy, i
equal rights for both sexes, anc on protection of ths
lawful interests of women and children, shall be put
into effect.

Articie 2

 Bigamy, concubinage, child betrothal, inter-
ference with the re-marriage of widows and the
exaction of money ‘or gifts in connection with mar-
riage shall be prohibited.

CHAPTER THG
Tur MARRIAGE (ONTRACT:
Article 3

Ma:rrlag'e shall be based upon the complete will-
ingness of the two parties. INeither party shall u
compulsion and no third party xhal1 be allowed to
interfere. -

Article £

cted only after the man
and the womsan has

A marriage can be contra
-has reached 20 years of ag:
reached 18 vears of age.

oy

Article &

No man or woman in any of the following in-
starces shall be aillowed to marry:

Y

a; Where the man and woman sare lineal
velatives by bloed or where the man and
woman are brother snd sister born of
the same parents or where the man and
woman are half-brother and half-sister. The
question of prohibiting marriage between

collateral relatives by blood within the fiftk

degree of relationship is to be determined by
custom,

93  Where one party, because of certam physmal
defects, is sexually impotent. ’

¢} Where one party is suffering from venereal
disease, mental disorder, leprosy or any
other disease which is regarded by medical
science as rendering a person unfit for
marriage. -

Article 8

In order to.contract a marriage, both the man
and the woman shall register in person with the
people’s government of the sub-district or village in
which they reside. If the marriage is found to be
in conformity with the provisions of this Law, the
local people’s government shall, without delay, issue
marriage certificates.
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if the marriage is found not to be in conformity
with the provisicns of this Law, registration shall act
be granted.

CHAPTER TiREE

RIGHTS AND DUTIES OF FIUSRAND AND WIFE

Articie 7
Husband and wife are companions Hving togethsy
and shall enjoy equal status i1 the home,

Articie 2
Husband and wife are in duty bound to love,

respect, assist and look afier each other, to live in
5 i - - 3 4 . “L,
harmony, ic engage in procuction, to care for the

children and to strive jointl: for the welfare of the‘

family and for the buiiding vy of a new soclety.

Articie 9
Both husband znd wife shall have the right fo
free choice of occupation znd free participation in
work or in social activities.

Articie 10

Both hushand and wife shall have equal righis in
the possession and managemant of family property.
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Article 11
Both husband and wife shall have the right to
use his or her own family name.
Article 12

Both husbend and wife shall have the right to
inherit each other’s property. -

CHAPTER FOUR

RELATIONS BETWEEN PARENTS AND CHILDREN

Avrticle 13

Parents have the duty to rear and to educate
their children; the children have the duty to support
and to assist their parents. Neither the parents nor
the children shall maltreat or desert one another.

The foregoing provision also applies to step-
parents and step-children. Infanticide by drowning
and similar criminal acts are strictly ‘prohibited.

Article 14

Parents and ‘children shall have the right to
inherit one another’s property.

Article 15

Children born out of wedlock shall enjoy the
samés rights as children born in lawful wedlock. No
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person shail be allowed to harm OF discriminate
against children bora out of wedlock. »

Where the paternity ¢l = child born out of
‘wedlock is legally established by the mother of ‘sfne-
child or by other witnesses or by other mat;amai
evidence, the identified father must bear the' Wh@;etor
part ‘of the cost of maintenaice and educatlon of the
child until it has sttained ths age of 18.

With the consent of tne natural mother, the

natural father may have cusiody of the child.
- With regard to the mairienance of & child whose

' i srovision Article 22
natural mother marries, the provisions of

shall apply.
Articie 16
A husband or wife shzall not maltreat or _cﬁs—
cx\'iﬁlinate against childrer born. of a previous
marriage. . \
CHAPTER FIVE

DIVOECE

Article 17

Divoree shall be granted when husband and wife
both desire it. In the event of either the husband or
the wife insisting upon &iveree, it n'aay- be gran;te?
only when ‘mediation by ‘he su’?-d%sﬁ.;rlct people’s
government and the sub-district judicial organ has
failed to bring about 2 recoaciliation.

"3

in cases where divorce is desired by both husband
and wife, both parties shall register with the sub-
district people’s government in order to obtain
divorce certificates. The sub-district government,
after establishing that divorce is desired by both
parties and that appropriate measures have beeh
taken for the care of children and property, shall issue
the divorce certificates without delay.

When only one party insists on divorce, the sub-
district people’s government may {ry to effect a recon-
cilistion. If such mediation fails, it shall, without
delay, refer the case to the district or city people’s
eourt for decision. The sub-district people’s govern-
ment shall not attempt to prevent or to sbstruct either
party from appealing to the district or city people’s
court. In dealing with a divorce case, the district or
city people’s court must, in the first instance, try to
bring about a reconciliation between the parties. In
case such mediation fails, the court shall render a
verdict without delay. :

In the case where, after divorce, both husband’
and wife desire the resumption of matrimonial rela-
tions, they shall apply to the sub-district peopie’s
government for a registration of re-marriage. The
sub-district people’s government shall accept such 2
registration and issue a certificate of ré-mai‘,riage.

Ari@'ele 12 ‘

The husband shell not apply for & divorce when

his wife is with child. He may apply for divoree only
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one year after the birth of the child. In the case of a
woman applying for divorce, this restriction does not
apply.

Article 18

The consent of a memker of the revolutiorary
army on active service who maintains correspondence
with his or her family must first be obtained before
his or her spouse can apply “or divorce.

As from the date of the rromulgation of this Law,
divorce may be granted to the spouse of a merber of
the revolutionary army who does not correspond with
“his or her family for.a subsecuent period of two years.
Divorce may also be grantec {o the spouse of a mem-
ber of the revolutionary arny who had not maintain-
- ed correspondence with his or her family for over

-two years prior to the promulgation of this Law and
who fails fo correspond wit2 his or her family for a
further period of one vear stbseqguent o the promulga-

tion of the present Law. &

CHAPTEER SIX

MAINTENANCE AND EDJCATION oF CHILDREN
AFTER DIVLRCE

Artice 20

The blocd ties between parents and children do

not end with the divorce ¢f the parents. No matier

g

wihasther the father er the mother acts as guardisn

-of the children, they still sremain the children

ol hoth parties,

After divoree, both parents still have the duty
to support and educate their children. *

n Afie‘r divorce, the guiding principle is to allow
18 motner to have custody of g baby still being
breast-fed. After the weaning of the child, if a di:;t
pute arises between the two parties over the
gyzs,rdianshila and an agreement cannot he reached
the people’s court shall render 2 decision m
accordance with the interests of the child. ) ‘

Article 21

_ f‘ift.er divorce; if the mother is given custody of
caild, the father shall be responsible for the whole
T parn‘: of the necessary cost of the maintenance ang
education of the child. Both parties shall reach e;n
ag‘eemem ‘regarding the amount and the duration of
Sue_n mal‘ntenance and education. In the case where
vwe Darties fail to reach an agreement thé eople’
court shall render a deeigion, o peoR

o

.

&

" Payinent may be made in cash, m kind or by
tilling land allocated to the child.

. Such agreement reached between parents or a
ST 3 "1 ] )
dk.;_'flfn rencjierqd by the people’s court in connection
with the maintenance and edueation of a child shall '

§



pot prevent the child from req,lestmg either pareﬁ%‘j
to increase the amount decidec upon by agreemer:
or by judicial decision.

Article 2%

In the case where a divorced woman re-marries
and her husband is willing to pay the whole or pa:t
of the cost of maintenance ancé education for the ehiid
or children by her former husband, the,father of t ';e
child or children is entitled to have such co;st of mal.n-
tenance and education reduced. or is entitled to 539
exempted from bearing such ccst in sccordance with
the .circumstances.

CHAPTER SEVEN

PROPERTY AND MAINTENANCE APTER DIVORCE

. Articie 23

In case of divorce, the wifs shali rejain such ;i:}
perty as beionged to her prior to her marriag:e. The
dispesal of other household properties ;shali be sub-
ject to agreement between ‘the +wo parties. In ca;s?%
where agreement cannot be reached, the peopie's
court shall render a decision sfier faking into con-
siderétion the actual state o the farnily property:

16

the interesis of the wife and the child or children,
and the principle of benefiting the development of
procuction. '

In cases where the property allocated to the wife
and her child or children is sufficient for the main-
tenance and education of the child or children, the
huskznd may be exempted from bearing further main-
tenance and education costs.

Article 24

After divoree, debts incurred ,_dburing the period
of marriage shall be paid out of the property ac-
guired by husband and wife during this period. In
cases where no such property has been acquired or in
cases where such property is insufficient to pay off
such debts, the husband shall be held responsible for
paying these debts. Debts incurred separately by

~ the husband or wife shall be paid off by the party

responsible.
Article 25

&fter givorcee, if one party has not re-married and
has difficulties in maintenance, the other party shall
rendzy assistance. Both parties shall work out an
agreement with regard to the method and duration of
such assistance; in case an agreement cannot be
reachad, the people’s court shall render a decision.

11



CHAPTER EIGHT
By-Lews
Article 28

' Persons violating this Zaw shall be punished in ;
accordance -with law. In :ases where interference
Wifh the freedem of marriage has caused death or
injury, the. ﬁersozi guilty c¢f such interference shall

bear criminal responsibility before the law.

 Articl 27
This Law shall come into force from the date of
its promulgation. In regicns inhabited by national
- minorities, the People’s Govarnment (or Military and
Administrative Committee} of the  Administrative
Area or the provincial Pzople’s Government may-
enact certain modifications o supplementary Articles
in conformity with the actual conditions prevailing
;among national minorities in regard to marriage.
But'such measures musgt be submitted to the Govern-.
s ment Administration Council for ratification before
enforcement.

A MUCH NEEDED MARRIAGE LAW
By CHANG CHIH-JANG*

The abolition of the feudal marriage system and
the iniroduction of a new marriage system on the
basis of New Democracy is the one basic principle
hat runs throdgh the whole structure of the

™ A

Marriage Law of the People’s Republic of China.
1Y

ey

T

The salient features of the New Demoeratic
system are: freedom of marriage for both men and

- women, monogamy, equal rights for both sexes, and

3

children. The chief aim of the Law is to set our

wormen free from the bondage imposed upon them by

the old system, protect the lawful rights of women
and children, snsure equality and cooperation between
husband and wife, and promote their mutual aid and
love, and their joint endeavour for a common cause.
The Law alse takes inte account the rights of the
husband, of the parents, and the many complications

¢ This article first appeared in the People’s Daily, Peking, Aprit
17, 1950. The aquthor is the Vice-President of -the Supreme
People’s Court. : -

1

the protection of the lawful rights of women and



involved in the matter of marriage. To put the new
law into effect is to lead our women and men on %o
the road of sincere cooperation, true love and life-
long companionship. It serves as an important and
sure guarantee for social emancipation and paves the
way for the wholesome develcoment of our future
generations.

Chairman Mao Tse-tung, i1 his investigation of
the peasants’ movement in Hunan Province, pointed
out: “The women, besides being under the control of
state power, divine power and clan power in common
with men, were also under the control sf the power
of their husbands.” These four powers represented
the whole ideology and the syste:n of ancestor worshin.
They were four thick ropes bind ng cur peasants tigh:.
In the past, Chinese men and women soived their
marriage problems within the confines of these four
ropes.

Freedom of marriage includes the freedom io
marry and to divorce. In the past days of the feudsal
emperors, freedom of marriaze was non-existent,
either in law or.in practice for men or women., In
the time of the warlords and the Kuomintang re-
action, although there was legal srovision for freedom
of marriage, it was not carried out in practice. As s
rule, the ruling class never cared abocut anything
which was of great interest to the peopie but which
was of mno interest to them; and the question ¢
freedom of marriage was no ex:eption. So freedom

i4

gii‘ marriage in the past existed only on paper. Cur
peopls have always been under the opprgssion of the
feuda! marriage system.

To those whose sphere of social activities is
rather limited, such an analysis may seem an ex-
aggeration. But if they go deeper inmto society
and take & look, especially at the situation in the
rural areas, they will be convinced of the widespread
influence of the old system.

Although great changes have been made in the’
old liverated areas, compared with the newly liberated
areas, and in the former, considerable accdmpiish-
mentz have been made along the line of promot-
ing the freé¢dom of marriage, nevertheless, because
the feudal marriage system is so deep-rooted, it is
still found not an easy thing, even in the old liberated
areas, o carry through the new policy regarding

- marriage., The absence of freedom of marriage is

still notable, Taking China as a whole, the sericus-
ness ¢f the problem cannot be overlooked.

According to our incomplete data collected in
the second half of 1949 divorce cases accounted for
from E0.21 to 68.52 per cent of all the civil law-
suits in the four provinces of Pingyuan, Hopel,
Chaker and Shansi in North China. The percentages .
of msrriage disputes in relation to sll civil lawsuits
covering various lengths of time for the individual
places are given below:



Locality Percentage of Marriage Period of Time
‘ Disputes in Relsiicn
to Civii Cases

Hsinhsien - 89% Jan.-Neov., 1949
Yubsien 7% Sept., 1849
Shihchiachuang 46.2% Jan.-June, 1948

Harbin 42.8% Aug., 23, 1848-Apr., 1948
Peking 13.4% 1949

The figure for Peking ercludes cases dealt with
by the various sub-district pesple’s governments. Of
the above marriage disputes. the vast majority are
divorce cases. These figures speak For the prevalence
of unsatisfactory marriages iz the cities. The situa-
tion in rural areas is even wore sericus. Aeceording
to data collected in three rural areas in Shansi
Province, 81 per cent of ke marriage cases came
about as a result of the buying and selling of wives,
arbitrary arrangement of marriage by parents, iil-
treatment of wives by huskands or mothers-in-iaw,
child marriage and bigamy. That the feudal mar-
riage system is still prevalert cannot be denied.

The Marriage Law really serves as a very
effective remedy for this old social evil, by abolishing
the arbitrary and compuisory marriage system,
R prohibiting the exaction of money or gifts in con-
nection with marriasge and »Hroviding that marriage
must be based on the comaiiete willingness of the
two p'avrties.

& second aspect of the {
the freedom of divores. In

iz

smperors, there was the so-called “seven grounds™
for divorece which amounted to nothing more than
legalised cppression and insuit of women. There was
legal provision for divorce in the time of the war-
lords and the KMT reaction, but the provision was
condifioned by so many qualifications that it was
hardly ever applied. In addition, the courts cbstruet-
ed in many ways the granting of divorce with the
resuit that there was mo actual freedom of divorce.
Freecdom of divorece, generally speaking, was even less
thar the freedom of marriage in the old society.

in the rural areas, the freedom of divoree was
unheard of in the past. In places where feudalism
was most deeply rooted, women who applied for a
divorce were sometimes put to death.

The situation in the citiés also leaves much to
be desired. Evidence showed that following the
liberation of a certain city, there were case after case
of divorce; and the number of cases increased as
time weni on. For example, Harbin registered 108
marriage disputes from August 23, 1946 to the end
of the vear; 628 disputes in 1947; 1,081 digputes in
1948 ; and 448 disputes from January to Aprii in 19489,
Tienisin registered four marriage disputes in January
1949 and the number increased monthly and reached

176 in d une the same year. In Shanghai, the number

of marriage disputes for trial in August 1949 was 212
and it jumped to 501 in the following month, the
nureber of marriags disputes for mediation was 15 in
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Septemider 1949, and 1t ‘nereased monthiy and

reached 78 in January 1850.

Most of the above-mn:ntioned disputes -were
divorce cases, and the majority of them were filed by
- _women. Of the 77 divorce cases that have been con-
cluded in Shanghai, only sev:n were brought by men
and all the rest by women. These facts speak of the
absence of the freedom of divorce and this is especxahy
true in the case of women.

' There is no knowing how many unhappy families
and tragic stories were brought sbout as a resuit of
the absence: of the freedorz of divorce. Such a
widespread and serious evii must be swept away
through the impact of the lav- of the new state. The
urgent demand of the people ewaits a judicial sclution.

t has been clearly laid down in the Marriage
Law:

Divorce shall be granted when husband and wife
both desire it. In the event of either the husband or
the wife insisting upon divorse, it may be granted
only when mediation by the sub-district people’s
government and the sub-disirict judicial organ has
failed to bring about = recor cﬂiationa When either
the husband or the wife insists on divoree and when
the mediation by the sub-district
fails to Yring about a reconeciliation, -either
‘the husband or the wife may 20psal to the districi or
city people’s government. The court must in the
first instance try o bring sbout a reconciliation

i8

veople’s government -

between the parties. In case such mediation is of
no avail, the court shall render a verdict without
delay.

Such a stipulation offers the best way to properly
solve the marriage problems. Any couple who need
divorze may be divoreed; and any cotple who can be
persuaded int ] reconcﬂlatmn may be reconciled.

In a positive respect, freedom of divorce will
bring about more happy marriages and reduce the
number of unhappy ones. It will help both husband
and wife to live in harmony and consolidate the unity
of the family, so that they may fully engage in their
common career. However, this positive function of
freedom of diverece is easily overlooked,

Since there is freedom of divorce both men and
women are forced to take a very serious and sincere
attituds toward the problem of marriage. One has to
be very careful before marriage lest one should repent
and ons should also be very frank and honest so that
the other may not feel regretful. Thus there will be
more 1appy marriages in society.

In married life both husband and wife should
endeavour ta be on good terms so that the idea of
separstion may not cccur. Lenin long ago pointed
out: “As o wmatter of fact, freedom of divorce will
not break down the relationship in the home, but on
the contrary it will consolidate it on the basis of
democracy, i.e., on the only possible selid basis of o

18
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civilised soctety’’. Then unity in the home oan be
achieved and the couple can undertake their common
career whnole-heartediy.

Monogamy is a good system but it has

‘-never really been put inic practice in this country.

During the reign of the imperial dynasties znd the
old “Peking Goverzlmpnt," polvgamy disguised in the
forms of Chien Tieo®, concubinage and adultery
was either recognised or tolerated by law. Under
the rule of the Kuominizrg the hypocritical “4 Com-
plete Coliection of Laws” rohibited by law the afore-
mentioned polygamous practices, but indirectly
permitted them to continue.  So polygamy in fact and
monogamy in law exisied side by side. Such a
phenomenon prevailed especially among the wealthy
people,

In New China suck phenomencn must be
resolutely wiped out. The New Marriage Law 2t the
very outset lays equal einphasis on free choice of
partners and on monogs my and clearl v pmhlbm
polygamy and concubinag

But disguised and hidden polygzamy did not take
place without cause. In order 1o really undersiand
this question of polygamy, we must view it in the
light of its causes. -The fundamental cause is

n
o
[¢x]

£

s iz zald of a man who is adopier by one or more related fomilies
which have no sons of their 2wn and who therefore contracts
several marriages for the main purpose of providing sons
to his related families fo corry on thelr Uneol descent

20

productive relations in society and the direct cause is
the lack of freedom of marriage. So in solving the
problem of polvgamy we must at the same time Wipe
out the cause which directly gives rise to'this question,
The Communist Manifesto said: “The abolition of

(]

" the present system of production must bring with it

the choliticn of the community of women springing
from that system, t.e., of prostitution, both public and
private.” This is viewed from the relationship be-
twesr: the system of production and morogamy.
Engels, viewing the relations of the system of pro-
duction and monogamy to the freedom of marriage,
said: “What will most definitely disappear from
mmwgamv however, is all the characteristics stamped

on it N consequence of its having arisen out of the

property relationshivs. These are: Firsily, the domin-
once of the man, and secondly, the indissolubility. of
marriege. ... .. If only marriages that are based on
love are woral, then, also, only those are moral in
whick love coniinues.” ’

It can be said that only in an atmosphere in
which freedom of marriage prevails can the in-
crease in the number of happy marriages be ensured.
So spa¥t from the full-scale carrving out of the New
Democracy as the basie condition, the one direct con-
dition for monogomy is freedom of marriags

So far as marriage-and the relationship in the
home in geuneral are concerned, men and women have
never enjoved egual rights in law, ¢ say nothing

pAY
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of practice. The HMarriage Law stipudates: Husband
~ and wife shall enjoy equal status in the home; both
‘shall have the right to free choice of occupation and
free participation in work or in social activities; both
shall have equal rights in the possession and mansge-
men’c of family property; boik shall have the right to
use his or her own family rame and io inherit each
other’s property. Only after being given such rights
and only under the INew Democratic Stale can
women attain real equality. .
The Marriage Law also stipulates: After diveree,
if one party has not re-married and has difficulties in
mamtenance, the other party should render assistance.
Here the man also is given the same right which the
Marriage Law gives to the vioman. Xven those men
who view the Law from the standpoint of two con-
tending parties should realise that the Law aims af

the emancipation of women and not at discrimination

against men. Furthermorc the ILaw wpot only
emancipates the woman-but z2lso the man, for as a

matter of fact, the men why have obtained freedom

of marriage are still in the raincrity.

To those whe have
aspects of the Law, it iz izmnportant to point out that
the Law stipulates: Husbard and wife are in duty
bound to love, respect, ass'st and loock after =ach
other, to live in harmony, 1o engage in production, %o
care for the children and tc sirive jointly for the
welfare of the family and for the buﬂdmg up of a
new society.

22

ywverlooked the positive - TEIROFILES.

To protect the interests of the children is just
as important as to protect the interests of the women. -
It is clearly provided for in the Law that parents
have the duty to rear and to educate their children;
the children have the duty to support and to assist
their parents; infanticide by drowning and similar
eriminal acts are stricily prohibited; a husband or
wife shall not maltreat or discriminate against a

" child born of a previous marriage; after divorce, both

parenis still have the dut7 to support and educate

i ‘their children; after divoree, the guiding principle is
. to allow the mother to have custody of a baby- still

being breast-fed; after the weaning of the child, if
digpute arises between the two parties over the
guardienship and an agreement cannot be reached,
the People’s Court shall render a decision in accord-
ance with the interests of the child. The purpose of
these provisions is to pave the way for natlonai
prosperity and development. :
_ Special stipulations are provided for in the Law
for the divorce of members of the revolutionary army
and for the matirimonial problems of the national
These serve to show that the Law has
given gonsideration to all

The Marriage Law of the Peaople’s Republic of
China i3 a law which is born out of the times and will
meet the needs of society, the government and the

. whole people; therefore everybody, irrespective of
.sex, should strive for the successful fulfilment of the

Law.
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ON THE MARRIAGE LAW

OF THE

~-PEOPLE’S REPUBLIC OF CHINA
By TENG YING-CHAOY -
1—HOW THE MARRIAGE LAW WAS DRAFTED

The Marriage Law of the People’s Republic of
China is something China has never had in her past

© saveral thousand years. It was one of the earliest

{aws promulgated following the inauguration of the
People’s Republic of China. The Law is the fruit
of the long struggle of the Chinese working people
and the victory of the People’s War of Liberation.
It is a product resulting from cur having driven out
imperialism, overthrown the rule of the Kuomintang
reaction, established on a mnation-wide scale the
people’s democratic dictatorship, and comp_leted
agrarian reform in areas inhabited by one fourth of
tke country’s population. It represents the universal
demand of the broad masses of our working people,

*Teng Ying-chao, Vice-Chairman of the All-China Democratic
Women’s Federation, made this speech on May 14, 1950 at a
meeting of cadres and students of Chahar Province.
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especiaily the broad masses of our ',vor‘king women,
with respect to the question of marriage.

To draft and prepare this Law ready for
promulgation fook fully 17 months. The drafting
was first done under the direction of law-drafting
organs and womenr’s organisations assisted by the
various departments concerned. - In drafting this

Law we conducted repeated studies and discussions’

on marriage data which were collecied in cifies and
rural areas, and on the past marriage laws of the
Kiangsi Soviet Area and the other liberated areas,
as well as on the marriage laws of the Soviet Union
and of the New Democracies in Ezstern Europe.

After the first draft was made, forums were
held to ascertain the views of the various democratic

political parties, people’s organisations, - judicial

bodies and other partiesv concerned. As s result,
numerous changes were made in the first draft both
of content and of phrasing. The draft underwent
a final checking-up in two forums participated in
by members of the standing committee of the
National - Committee of the - Pecple’s Political

Consultative Conference, members of the Central

People’s Government Council, and members of the
Government Administration Council. It was then
submitted to the Central People’s Government
Council and  was approved at tae Tth Council
Meeting. In a decree issued by Chairman Mao
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‘Tse-tung, the Law was made public and .became
effective as of May 1, 1950. :

In the course of drafting this Léw, the Central
Committee of the Communist Party of China issued
many directions. It carried out a number of special

-discussions on the problems involved. It instructed
‘all Party members, when the Law was promulgated,
to give their undivided support for its execution. To

explain how the Marriage Law was drafted is to
show with what prudence and ‘with what a
high sense of responsibility the Central People’s
Government, the Central Committee of the Com-
munist Party of China, the department in charge

and the departments concerned dealt with this Law.
This Law aims at upi'ooting the . feudal-

marriage system. It is also fundamgntally different
from bourgeois marriage laws, which, though
containing such high-sounding expressions as “the
freedom of marriage” actually offers no freedom
of marriage to the broad masses of the Wdrking
pecple. In the A Complete Collection of Laws of
the reactionary KMT Government, there are

provisions for- divorce but they are qualified by

many conditions. ' If it was found not-to be in
conformity with these conditions, divorce would not
be granted. Moreover, the KMT courts obstructed

the granting of divorce in many ways. Freedom
of marriage, as a matter of fact, was non-existent._
Both in capitalist. countries and under the rule of -
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the KMT reaction, the broad massss of the working
people were denied political and economie freedom,
“and they could not expect tc enrjoy freedom of
marriage. This accounts for the fundamental
difference in contrast with cur Marriage Law. -

On the other hand, ours is by no mmeans an
exact duplicate of the presént marriage law of the
‘Socialist Soviet Union. Why can’; we copy in full
the marriage law of the Soviet Union? It is
because we are today undergoing a transitional
period, a period of change from the old society to
‘the new. Today it is important for us te institute
in g positive way a new marriage system; but what
is of still greater importance is for us to destroy the
old system in the first place. OCur tasks at present
are to ensure to -people the full freedom of marriage,
to deal a death blow to the old marriage system,
and to encourage the forming of new families, It
can thus be seen that the Marriage Law of the
Peoples Repubhc of China is a New Democratic
-marriage law adapted tc the pre sent needs of the
country.

Th e promulgation of the Law has won the
ardent support of the broad msasses all over the
country. However, due tc the inadeguacy of our
propaganda work, there are stiil some who fail to
see the Marriage Law in its frue light. Some say
_the Law has nothing to do with td»ﬂmp others argue
that the Law “‘eans to the women's side”, and still

lt) (“,
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others contend that the ties between hdsband and
wife will no longer be secure. All such opinions
are wrong and one-sided, for the Marriage Law not

- only represents the interests of women, but also

those of the whole body of the people: men and
wemen, the old and the young, the married and the
unmarried. We must have a correect understand%ng '
of the Marmave Law.

2—THE CHIEF CONTENT OF THE MAREKIAGE LAW
(a) Iis Basic Principle

The basic principle of the Law IS clearly
expressed in theo first two Articles of the Law:
Artiele 1. The arbitrary and compulsory feudsi

- merriage system, which is based on the superiority

of man over woman and which 1gnores the chﬂdren 8
interests shall be abolished.

The New Democratic marriage system, which
is based on free choice uf partners, on monogamy,
m egual rights for both sexes, and on protection of
-’qe EaWﬁ,E interests of women and children, shall

g put into effect.

Article 2. Polygamy, eoncubinage, child
betrothal, interference with the re-marriage of
widows and the exaction of money or gifts in
connection with marriage shall be prohibited.

The spirit of these two Articles permesates the
whele structure of the Law. o
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(b) Safeguarding the Freedo:r of Marriage
‘ ‘ and Divorce

‘Freedom of marriage indudes the freedom to
marry and the freedom to diverzce. There are
definite provisions in the Marriage Law for both.
Marriage must be based on-the complete willingness
of both parties. Neither of the two shall apply
compulsion and no third party shzall be allowed to

. interfere. As to divorce, the Law provides that it
shall be granted when both husband and wife desire
it; or when either the husband ¢- the wife insists
upon it and when mediation fails to bring about a
reconciliation. Both the freedom ‘o marry and the
freedom to divorece are thus ensurad,

On the other hand, the Law provides marriage
prohibitions, age ' limits, and that the parties to
‘marriage must register in persor. with the local
-government. There are also .egal procedures
governing divorce or the resumpticn of matrimonial
relations of a divorced couple. It “zkes into account
“those who apply for a divorce in a fit of temper and
feel sorry for it later, by offering ~hem a chance to
resume, matrimonial relations. I teaches our men
‘and women to adopt a serious attitude towards
_marriage and divorce. It indicates the high sense
of responsibility of the People’s Goverrment in
dealing with the question of marrizge of the people.
It also places a heavy responsibiilly on our judicial
bodies. -

30

{c)  Some Questions on the Freedom of Divorce
According to the Marriage Law, in the event

of either the husband or the wife insisting upon
divorce, it mair be granted if mediation by the sub-
disirict people’s government and by the judicial
bedy fails te bring about any result. Why is it so
stipulated? It is because it is the demand of our
urban and rural women, especially the demand of
the broad masses of our women in . areas where
agrarian reform has been completed. According to
dzta collected in rural areas in Shansi, Hopei and
Chahar provinces, marriage disputes constitute from
358.3 up to 99 per cent of all civil lawsuits. And
according to data collected in eight cities including
Peking, Tientsin, Shanghai, Sian, Harbin, etc,,

marriage disputes make up 11.9 to 48.9 per cent

of all civil lawsuits. Of all the marriage disputes,
these applying for divorce and for breach of promise
constitute on the average 54 per cent in the rural
areas, and from 51 to 84 per cent in big cities. The
ehief cause of divorce applications was on account
of the arbitrary and compulsory marriage system,
thke buying and selling of wives, ill-treatment of
women-folk, child marriage, bigamy, adultery and
desertion. These cases account for from 78 to 82
per cent of the divorce cases. Most divorces are
apnlied for by women, constituting from 51 to 84
per cent of the total. It is noteworthy that the vast
msjority of the divorce cases involved young or
middle-aged working people. ,
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The above data serve as proof that the provision

of the freedom of divorce is advantageous to women.
This provision cannoet be questioned or opposed on
the ground that it is not advanizgecus to women,

simply because the greater part of the small number .

of divorces among the cadres wasz brought up by
~men instead of by women—a pheromenon which in
no way reveals the whole situatior. It is wrong if
"we judge the Marriage Law from the standpoint of
our own personal interests, anc not from the
interests- of the broad masses of our Iabouring
women. ‘

We know that in old China, under the feudal
-social system which regarded men as superior fo
women, only men had the- privilegs of divorce. Im
the days of the feudal emperors, man might divores
their wives on “seven grounds”: and A Complete
Collection of Laws of the KMT reaction was none
the better in this connection.

Even today, in cities and rural areas in the
newly liberated areas and-in some places in the old
liberated areas, women are still in 2 worse position
to obtain divorce than men. Thiz is becanse the
old system hqs not yet been thoroughly eradicated
and the influence of old traditions and old ideclogy
cannot be expected to be wiped out in a short time.
In the rural areas, there are still found many cases
of women being killed, 'or comiitiing suicide
as a result of the absence o° the freedom
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of divorce. Therefore, the provision that divorce
ghall’ be granted when either the husband or the
wife insists upon it, is absolutely advantageous te
the broad masses of women, and likewise te the

whole body of the people.

Will it not lead to reckiess marriage and social
disorder when we practise freedom of marriage,
and grant divorce if either the husband or the Wifer
insists uvon it? It will not. In Chapters 3, 4 and
6 of the; Marriage Law, the rights and duties of
heshand and wife, and the relations between parents
and children are provided for. They call on us fo
take a serious attitude and to acquire a high sense

- of responsibility towards either marriage or divorce.

Sc long as we can correctly put into effect the
Marriage Law we can surely overcome step by step
tha chaotie situation as evidenced by the many cases
of marriage disputes and lead our men and women
and their children on to the road of happiness and
prosperity. :

Where does the chaos in marriage originate?
First, it is due to the feudal marriage system,
especially to the fact that there had been no
freedom of marriage and divorce. This is themost
fundamental cause. Second, it is due to thisconcep-
fion of freedom which is a consequence of ‘the
revolutionary _ struggle against the old-fashioned
marriage system. Third, long -years of war has
resulted in men at the front being unable fo keep*
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up correspondence with their vrives and caused
difficulties in the maintenance of husband-and-wife

relationships. (This is an objective and temporary

- phenomenon, which.can be easily remedied as soon
as the war is brought tc an end.} Fourth, owing to
the existence of the remaining vestiges of feudal
ideology ‘and the suppression cf the freedom of
marriage on the part of the cadres, deviations have
occurred in the course of implementing the poliey
of freedom of marriage.

From the above analysis w: have come to
understand that the only way %o eliminate the
. ‘various chaotic phenomena in :inarriage in the

transitional period is to carry out the Marriage Law

in its entirety, to completely aloclish the feudal
marriage system and to establish the New Demo-
cratic{ marriage system. It is aso necessary to
educate the people on a long-term basis and io
promote new social morals.

' Following the promulgation of the Marriage
Law men and women who have been oppressed by

the feudal marriage system are nsw set free. So .

_they apply for diverce from ther unsatisfactory
spouses and seek to find new ones they rezily love,
- As a result quite a number of divorce cases may
occur. This, however, is in line with the course of
revolution, because to turn chaos intc order is a
" normal phenomenon in social develcpment. This is
exactly the purpose of this new Marriage Law. Thus
34

it should never be confused with the chaos in
snarriage.

{(d) Great Respect for Married Life

Provisions concerning the rights and duties of
fhiusband and wife and the relationship between
parents and children are laid down in the Marriage
IL.aw. Such provisions are made in order to con-
solidate the relationship between husband and wife
end to establish a happy home. Chapter 3 of the
Marriage Law stipulates: “Husband and wife
enjoy equal status in the home” and “husband and
wife are in duty bound to love, respect, assist and
look after each other, to live in harmony, to engage
in praduction, to care for children and to strive
jointly for the welfare of the family and for the
building up of a new society.”

Many people adopt an indifferent attitude
toward the problem as to how to establish a good
relationship between husband and - wife after

marriage. In consequence quarrels frequently

ensue and develop gradually into a cause for divorce,
It is not an easy matter to fully observe the rights
end duties: of husband and wife as provided for
iz the Marriage Law and to make the home a place
of real Q_happiness. It ‘requires a conscious effort
from both sides.

For example, the couple’s equal status in the
home will not be easily realised if there still remains
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the ideology that man is superior “c woman, For
a long time the village woman hac no position ir
the home. On the other hand there sre 2 few women

cadres who regard a career and z home as irrecon-

cilable, like to have their own way, give no considera-

tion to their husbands and do nct wish fo bear

children. = This is incorrect, either. We hold that

husband and wife should unite and live in Larmony

.and should love and respect each o her.

Of course, we are not talking about urnity and
harmony without principle. Critcism and self--

criticism should apply in the relationship between

husband and wife. "Unity is possibls only when one
side has made the essential and proper struggle:

against the mistakes committed by the other side.~

The Marriage Law sfipulé.tes that both husband

a_n—d wife should have the freedom %o choose:
occupations and to participate in social activities.

But, for the sake of ensuring sscurity, certain
couples fry to lmit each other’s social activities.

Such restrictions, in fact, cannot bring about real
security. On the contrary, hushand and wife should
allow each other to freely choose his or her OCCUDE-
tlon and to freely take part in social activities, This

will enable them to improve themselves through

Work, to have wide contact with rcople and to be
-a .good companion in marriage. f course it iz mot
easy to do this. Nevertheless it can be realised siep
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by step if poth nusband and wife can cultivate new
social morals.

{e} Protecting the Rights of Women and Children

It is perfectly right that the new Marriage Law
should piace emphasis on the protection of the
interests of . women and children, because in
present-day China the old feudal infiuence has not
peen completely wiped out, and a new society not
completely established. Man is still superior to
woman and the head of the family superior to the
children. Only by emphasising the protection of the
interests of women and children can genuine equality
between man and woman be achieved. Only thus
can the principle of equality between man and
woman which is provided for in the Common

. Programme adopted by the Chinese People’s.

Political Consultative Conference be embodied. The
emancipation of women is a yardstick of social
emancipation and the welfare of the children is
indicative of social progress. The emphasis upon.
protection of the interests of women and children
in the Marriage Law is also a landmark of the
progress of the new soc1ety.

Besides, the Marriage Law protects not only the
interests of the wife and children but also the legi-
timate interests of the husband and parents. . It is
ontu‘ely groundless to regard the New Marriage Law
&8 unegqual.



3—HOW TO CARRY OUT THE MARRIAGE LAW

A many-sided and long term propaganda and
education among the people will be required in
order to thoroughly implement -the Marriage
Law. The process of the struggle will be difficult,
because it will take a long time to eliminate
- the feudal customs and the remnant feudal ideoclogy
that stands in the way of implem=ntation of the
Law. Such a struggle should be wag:4d in four ways.

First, The cadres should stud: the Marriage
Law and remould their ideology in order to eliminate
the remnant feudal ideology that raan is superior
to woman and that women are rlaythings. To
guarantee the correct carrying out ¢f the Marriage
Law the cadres should first sbide by the Law
themselves. Some of the cadres, though they
themselves want freedom of marriage, oppose
others or their own children having the  same
freedom. Some are against the Marriage Law
solely out of self-interest, fearing ~hat their own
‘marriage relationship will not be consolidated.
‘Some - even ‘dictate other people's matrimonial
arrangements, preventing women c¢f tnexr village
:from marrying men from other villages or forcing
people to marry or divorce. Such parenomena must
be strictly corrected. Every member of the Com-
munist Party must abide by and carry out the Law
faithfully. If a Party member viclates the Law he or
she shall not only be subject to lega! action by the
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Government, but also to the penalty of Party
discipline.

Second, organisatfons at all levels of the Party,
3f the Government, and of the people should
carnestly conduet . widespread and ‘penetrating
educational and propaganda campaigns among the
people, so as to transform the opposition to the
‘eudal marriage system into a broad moveément of
the masses. The Central Committee of the Party
2as made the statement that the whole Party should
“make the publicity and organisational work

guaranteeing = the correct carrying out of the
‘Marriage Law one of its important and regular

iasks at the present time.”

Upon the consciousness of the masses depends
the carrying out of the Marriage Law; only thus
can the masses be liberated in the loﬁg run from
the suppression of the feudal marriage system. At
the same time we oppose unprincipled concessions
io the mistaken ideas of the masses as well as haste
and compulsion resulting from a subjective and’
patronising attitude. To be on the safe side it
would be better for the judicial organs to consult
ir every possible way with the people’s organisa-
tions, especially women’s organisations in handlmcr
disputes in marriage.

Third, the social freedom between men aﬁd
women and the freedom to fall in love between
unmarried men and women should be promoted.
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There is no denying that an unhealtiay point of view
in this respect still exists in the minds of some of
_our cadres. More often than not gossiping runs
riot when a man comrade becomes friendly with a
Woman comrade. We should oppose such an attitude,

We must provide the proper social environment
for the carrying out of the Marriags Law. It must
be pointed out here that love and marriage are the
private affairs of individuals and sheould not be

interfered with by others, and, if viewed more

positively, they are- part of the mzke up of social
life. The smooth course of love aad marriage of
an individual is essential to a satisfactory social life.
Nevertheless we oppose the idea that “love is
supreme” just as much as we oprose those who
‘trifle with love. Besides, we are ooposed to those
things which are insufficient to guarantee a lasting
love, such as social status, money, ¢ppearance, ete.,
as conditions of love and marriage. It is sclely for
the purpose of increasing happiness in marriage
that we take this attitude. Mcreover, proper
~sympathy should be extended to tle victims of an
unhappy marriage, especially the women, so that
they may not lose opportunities to continuz o serve
society.

Fourth, the émancipation of wcmen is first and
foremost women’s own business. To be sure, the
Marriage Law gives support fo the interests of
women and children. But it is imjortant that the
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“pll realisation of their rights must depend upon
their ¢wn struggles and can never be bestowed upon
them by others. Women should first cast off their
feudal ideclogy, increase their efforts to participate
actively in the various tasks of reconstruction.
Then they can raise their status and struggle for
“he attainment of their emancipation and for the
New Democratic marriage system.

It is my belief that the Marriage Law can be
fully carried out by the united efforts of the various
zireles,  Its full realisation will greatly contribute
“c the healthy development of society. The Central
Committee of the Party has so well said: “The
zorvect carrying out of the Marriage Law will not
anly emancipate the masses of the Chinese people,
especially the women, from the barbarous and
backward marriage system of .the past several
thousand vears, but can also establish a new rela-
tionghip in the home, a new social life and a new
socigl morality, so as to promote the development
of political, economic, cultural and military construe-
zion in New Democratic China.” ’



